section 75.507, the question presented is whether these

prior interpretations in the context of the cases cited herein

are equally applicable to the facts presented in this case.

MSHA recognizes the fact that the prior cases considered
by the Commission concern interpretations of the words
"taken into or used."  Had the inspector in the instant
case cited Helen Mining with a standard using those words,
I would be constrained to find that MSHA has established a
violation in that the nonpermissible switchbox was taken into
an area which was inby the last open crosscut.  As a matter
of fact, Helen Mining stipulated that the box in question
was located in the working place, inby the last open crosscut
at the time the inspector observed it.

The regulatory language found in subsection (a) mandates
that boxes used for making multiple power connections inby
the last open crosscut shall be permissible.  Thus, the
critical question presented is whether or not MSHA has
established that the switchbox was used for making a multiple
power connection during the prior shift, as charged in the
violation.  Since I have concluded that MSHA has not established
that the switchbox was used to supply power to the pump
on the previous shift, logic dictates that I make the same
conclusion and finding with respect to this question.  However,
before reaching that conclusion, a review of the Commission's
prior interpretations of the permissibility regulations found
in the cited cases is in order.

As I read the prior Commission r-ulings in the cited cases
relied on by MSHA in support of its case, it seems clear
to me that the Commission believes that the intent of any
permissibility regulation is to assure that all possible
temptation to use nonpermissible equipment inby the last
open crosscut be removed by an interpretation that practically
prohibits the physical taking of such nonpermissible equipment
inby the last open crosscut, regardless of whether "it is
used," "intended to be used," "habitually used," or "ready
to be used."

Helen Mining maintains that since the definition of
"permissible" found in 30 CFR 75.2(i), includes a reference
to electric face equipment taken into or used inby the last
open crosscut, it may only be applied to citations based on
subsections (b) ,(c) , and (d) of section 75.500, because
those subsections contain those very same words, while the
cited subsection (a) does not.  Helen Mining asserts that
the proper definition for "permissible," in the context
of an alleged violation of subsection (a) , is that found in
30 CFR 75.2(c) (!) .

585 , and (d) , as well as in
